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Civil action commenced in the Land Court Departnm@nOctober 23, 1996.
The case was heard by Karyn F. Scheier, J.

Arthur P. Kreiger (Ouida C.M. Young, Associate Caglicitor, with him) for the
defendant.

John Kenneth Felter (David R. Zipps with him) foe fplaintiff.

CYPHER, J. This appeal concerns whether dimensipaaking, and other regulations
within the city of Newton's zoning ordinance candpplied to a construction project
planned by the Trustees of Boston College (BCL986, BC applied to the Newt
board of aldermen (the board) for special pernoitsanstruct three connected
buildings, called the Middle Campus Project (MCdt)d for relief from the parking
regulations of the city's zoning ordinance. As josgd, the MCP will be located near
the southwest corner of the Middle Campus andprdlide additional space for the
academic functions of BC's College of Arts and B8o#s, for student activities, and for
support services to students and faculty. It inetu@othic architectural features
intended to be consistent with the architecturetbér long-standing buildings on the
Middle Campus.

Following the review process, BC's applicationsevéenied when the vote of the
board fell short of the required super majority BD filed a five-count complaint in the
Land Court under G. L. c. 40A, 8 17, and G. L.40,28 14A, claiming that the board
acted in excess of its authority and challengiregapplication of Newton's zoning
regulations under the Dover Amendment, so-callpdearing in G. L. c. 40A, 8§ 3,
second par. (See note 4, infra.)

After trial, the Land Court judge applied Truste¢dJ ufts College v. Medford, 415
Mass. 753 (1993), and concluded that the dimenkahdensity regulations were
unreasonably applied to the Middle Campus and tB&Mrhe judge also determined
that the board reasonably could conclude that émeathd for parking would be greater
than the supply and, therefore, that the boardjusigied in denying BC's application
for a special permit for a parking waiver. The jadgmanded the parking issue to the
board. BC and the board cross-appeal.(2)

The board claims that the judge erred by (1) imkzlng the floor area ratio (FAR)
density requirement of the zoning ordinance asiegpb the entire Middle Campus;
(2) failing to address the application of the FAFulation specifically to the MCP; (3)
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to the MCP; and (4) improperly annulling the pagkmrequirements. BC claims on cross
appeal that the judge erred by remanding the isEparking to the board and in
refusing to invalidate the procedures BC must felio order to obtain relief from the
ordinance's dimensional requirements based otaitisssas an educational institution
having Dover Amendment protections.

We agree that the FAR regulations and the dimeasi@gulations violated the Dover
Amendment. Accordingly, we affirm the portion o&tbrder that annulled the F,
regulation as applied generally to the Middle Casnand specifically to the MCP and
that also annulled the dimensional requirementgpatied to the MCP. We also affirm
the portion of the order that annulled the parkieguirements as applied to the Middle
Campus and the MCP and the portion of the ordeaneling the parking issue to the
board and upholding the denial of a parking waiver.

1. Background. The board does not challenge thgejsdxtensive and comprehensive
findings of fact. We summarize the relevant findiraond also reproduce in Appendix A
to this decision a simplified version of a triahéxt, which depicts the main buildings,
streets, and open spaces of the Middle Campusdjadeat areas, including the MCP,
which is labeled on the exhibit as "Bld. A," "BH," and "Bld. C."

BC's student population, in its undergraduate, ggigel and evening divisions, had
remained relatively stable for approximately tweydars preceding the 1996-1997
academic year; however, use of the campus becameintense during that period.
For example, only fifty-two percent of undergradisatesided on campus in the
academic year 1977-1978, whereas seventy-four peresided on campus in
1996-1997, indicating BC's evolution during thogarng from a local commuter school.

The Middle Campus consists of approximately thirige acres of land located in the
Chestnut Hill area of Newton. The Middle Campus pases twenty buildings, the
most significant of which is Gasson Hall, consteacin 1913, with its distinctive tower
and Gothic architecture, and a large open spattedadhe Campus Green, located near
the MCP. The three connected buildings constitutivegMCP would be placed along
College Road, in roughly a southwest to northeasttion. Buildings A and B will be
placed on portions of the existing Campus Greenaanelxisting parking lot. Buildir

C will be placed near the apex of the intersectibBeacon Street and College Road.
Building C will replace McElroy Commons, a 1960ts:structure, which will be
demolished.

Building A will house classrooms, seminar spacest@seat lecture hall, graduate
student work spaces, faculty offices, and facudtyniges for the College of Arts and
Sciences. Building B will provide space for studsatvices, office space, and a
computer center to be relocated from the O'Nelbir&ry (the main BC library)
relieving a space shortage there. Building C witlude dining facilities and will
replace or expand many activities that are pregétlised inadequately in McElroy
Commons.(3)

After detailed analysis of the density and dimenalgequirements in issue, the judge
concluded that BC had established that the MCPbe#t fill the school's "pressing and
immediate need for more and improved space to semrent needs.” She found that
the MCP design "will accommodate current needshhstlittle growing room," and
that compliance with the density and dimensionglif&ions would substantially
diminish the MCP's usefulness to BC.

2. The Dover Amendment. "The Dover Amendment baesadoption of a zoning
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purposes. However, a proviso to the statute aut@®m@ municipality to adopt &

apply 'reasonable regulations' concerning bulk edisions, open space and parking, to
land and structures for which an educational ugedposed.” (Emphasis in original.)
Trustees of Tufts College v. Medford, 415 Mass., 75 (1993).(4) In challenging the
reasonableness of applying the city's zoning requénts to the MCP, BC had to
demonstrate that compliance with these requiremeotsd "substantially diminish or
detract from the usefulness of a proposed structurenpair the character of the
institution's campus, without appreciably advandhmgmunicipality's legitimate
concerns." Id. at 759.

3. Special permit under G. L. c. 40A, § 6. BecadB€&s application for a special permit
involved the demolition and rebuilding of McEIroyp@mons, the parties treated it as a
request under G. L. c. 40A, 8 6, to reconstruetgal, nonconforming structure
requiring a finding by a super majority of the b#nat the MCP would not be
substantially more detrimental to the neighborhtinaah is the current legal,
nonconforming McElroy Commons.(5) When the spego@amit application was

denied, BC filed this action in the Land Court,iclmg that the special permit
procedures for legal, nonconforming structures épgear in section 30-21(b) of
Newton zoning ordinance and in c. 40A, 88 6 anddate the Dover Amendme

The judge described BC's argument as claimingthigakevel of discretion given the
board by the requirement of a super majority voie the deferential standarc

judicial review generally afforded decisions by Gpepermit granting authorities
"trumped" by the Dover Amendment's broad proteatifsam zoning regulation
afforded to property of a religious or educatiomatitution. In other words, according
to BC, the Dover Amendment protections preventoberd from exercising the sort
latitude it otherwise would have under § 6 to darspecial permit to a non-Dover user
to reconstruct or expand a legally nonconformimgcttire. The judge rejected this
challenge, reasoning that the ordinance's prowsmay be reviewed for validity as
applied to BC under both the Dover Amendment ant.@. 240, 8 14A.(6) If they
survive this challenge, the applicant may stillgged, as would any other property
owner, by seeking a determination under 8§ 6 anticse80-21(b) of the zoning
ordinance that the proposed reconstruction oradlter is not substantially more
detrimental to the neighborhood than the existingcture. See Campbell v. City
Council of Lynn, 415 Mass. 772, 777 n.6 (1993). §hihere is that additional
opportunity to secure a permit.(7)

We agree with the judge that the special permitgdare, in itself, cannot be declared
invalid in all circumstances involving educatioiratitutions. The Dover Amendment
permits reasonable density, dimensional, and pgni@gulations to be applied t

Dover user. "[T]he question of the reasonablenéadacal zoning requirement, as
applied to a proposed educational use, will degmmthe particular facts of each case."
Trustees of Tufts College v. Medford, supra at A#unicipality may not, however,
"through the guise of regulating bulk and dimenalagequirements under the enabling
statute, proceed to 'nullify’ the use exemptiompied to an educational institution.”
The Bible Speaks v. Board of Appeals of Lenox, &MaApp. Ct. 19, 31 (1979), citing
Sisters of the Holy Cross v. Brookline, 347 Mas#6,4494 (1964). Accordingly, we
uphold the Land Court's determination that the lagguns on reconstructing a
nonconforming building applied by the board weréunareasonable per se.

4. Dimensional and density regulations appliecheoMiddle Campus and the MCP.
The dimensional and density regulations here atigsclude floor area ratio (FAR)
density regulations and the height, story, andassitlolimensional regulations. They are
listed in Table 2 of the zoning ordinance, a sunynaduwhich, taken from the parties'



stipulation, is reproduced as Appendix B to thisisien.(8

a. The FAR regulation as applied to the entire Néddampus. FAR is the gross floor
area of all buildings on the Middle Campus (whilsd board treats as a single lot)
divided by the total lot area and, thus, is a meastidensity. For example, a building
with 2,000 square feet of habitable space upon af 120,000 square feet would yield a
FAR of 10% or .1. When Table 2's FAR regulation wdepted by Newton in 1987,
the entire Middle Campus became nonconforming baseal FAR value of 0.95, well

in excess of Table 2's maximum permitted value.460The proposed MCP would
increase the FAR on the Middle Campus from theerur®.98 to 1.14. The practical
effect of the FAR regulation is that Boston Collegest secure a § 6 finding (and a § 9
special permit requiring a super majority vote)dory building construction on the
Middle Campus that will increase gross floor spteze.

The judge concluded, correctly we think, that tRAR regulation requires Boston
College to seek discretionary relief through a supajority vote of the Board each
time it wants to build any habitable space on thédi¢ Campus. This procedure is
tantamount to requiring a special permit for thecadional use itself, which offends the
spirit, if not the letter, of the Dover Amendment."

The judge stated that while it is "possible th8taver user's right to reasonable growth
may be limited or even capped pursuant to reasemabhicipal regulation without
offending the Dover Amendment," she found no evegein this case that such a
"saturation point" had been reached for the Mid2denpus. The judge noted how, in
the past, the board had approved under c. 40As&w&ral building projects on the
Middle Campus after adopting the FAR regulatiod 987, leading her to conclude that
the board in effect had determined that additiciealelopment in that area reasonably
could be accommodated. Moreover, she found thah&{Cdemonstrated a "pressing
need" to replace "outdated and cramped" facilitiede the board failed to demonstrate
that applying the FAR requirement to the Middle @asigenerally would result in an
appreciable advancement of Newton's legitimatermpooncerns.(9)

Because the FAR regulation prohibits any develograerihe Middle Campus without
a special permit upon a § 6 finding, the judge prypconcluded that the regulation, as
applied to the Middle Campus generally, is invalidier the Dover Amendment. See
The Bible Speaks v. Board of Appeals of Lenox, &&aApp. Ct. at 32-33. Strict
application of the FAR regulation "would signifidggnimpede an educational use, . . .
without appreciably advancing municipal goals eniéddh the local zoning law."
Campbell v. City Council of Lynn, 415 Mass. at 778.local zoning law that
improperly restricts an educational use by invaleans, such as by special permit
process, may be challenged as invalid in all cirstamces." Trustees of Tufts Colls

v. Medford, 415 Mass. at 765.

b. The FAR regulation as applied to the MCP. Therd@omplains that the judge
failed to apply the FAR specifically to the MCP asd, failed adequately to address
the size of the MCP or its potential impact onnieegghborhood. The board insists that
the judge improperly considered the FAR and dinmradiregulations separately.
While the judge analyzed the FAR and dimensionglilsgions in considerable detail in
separate sections, her conclusions demonstratsttbgiroperly assessed the
reasonableness of both the density and dimensiegalations by comprehensively
viewing the MCP in the over-all context of the MiddCampus and the surrounding
neighborhood.(10)

c. The height, story, and setback regulations peapto the Middle Campus. The
judge considered dimensional regulations goverthiegheight of buildings, the numl



of stories, and the setback of buildings as infeeddent, and stated that, taken
together, they generally require smaller and shaniédings near the campus
perimeter but allow larger or taller buildings rexathe Campus center. Given
number of buildings on the Middle Campus, theifed#nt sizes, their architectural
styles, and their placement, the judge concludatithie regulations as to height,
number of stories, setbacks, and open space duotobit all construction. In
particular, she determined that BC did not demanstthat it would be prohibited
the dimensional regulations from further developisgsothic style architecture or
from developing a quadrangle-centered campus. Tikere indication that the
regulations "facially discriminate against educadibuses." Trustees of Tufts College
v. Medford, supra at 765. Therefore, they are prgdively valid and may be applied
generally to the Middle Campus. Ibid.

d. The height, story, and setback requirementpplsca to the MCP. The judge
annulled the dimensional regulations as appliegti¢dCP. "[F]acially neutral
requirements cannot be applied to educationalwilsut further inquiry into the
outcome produced by such an application." Trustédsifts College v. Medford, supra
at 758 n.6.

In light of BC's demonstrated need for more adezjgpace to house existing campus
activities and serve its student body and the jlsdigeding that the MCP will provide
little in the way of extra growing room, we thinkCBhas demonstrated on this record
that the dimensional regulations applicable as alevto the MCP are unreasonable.
Compliance with the dimensional regulations wowddd'stantially diminish or detract
from the usefulness of [the MCP], or impair theraager of [BC's] campus, without
appreciably advancing the municipality's legitimet&cerns.” Id. at 759. We examine
in somewhat closer detail the height and storyirequents and then the setb
requirements.

(i) Height and story requirements.(11) The MCP existhe thirty-six foot height limit
established by the zoning ordinance by some twielee measured from grade plane to
the average height of the highest roof surfacelgeeg chimneys, vents, towers or
spires, and the like). The MCP exceeds the threm-$tit as well. Several other
Middle Campus buildings along College Road and Be&itreet also exceed these
limits.(12) The judge found that strict applicatiohthe height and story requirements
would prohibit BC from using a Gothic architectusajle. In order to construct a
building that would meet BC's need for space atidfgahe height requirement at the
same time, BC would have to construct a buildinthwa much larger footprint and a
flat roof. Such a design would use more of the Qasrreen's open space and would
also create unsightly exposure of the building'stmeical equipment which, for
aesthetic reasons, BC proposed to hide underapétshed roof of Gothic style. Such
considerations were proper. "[M]atters of aesthatid architectural beauty are among
the factors to be considered in deciding whethasrang requirement 'impairs the
character' of a proposed exempt use." Martin v.Tbm. of the Presiding Bishop

the Church of Jesus Christ of Latter-Day Saintd, Miass. 141, 152 (2001), quoting
from Trustees of Tufts College v. Medford, suprd@®si, 759 & n.6. See Petrucci v.
Board of Appeals of Westwood, 45 Mass. App. Ct.,85-827 (1998).

In evaluating whether BC demonstrated that reqgiitimno reduce the height of the
MCP would not advance legitimate municipal concetims judge found the evidence
inconclusive respecting the greater length of shasdbe MCP might cast across
College Road versus the shadows that a buildingctiraplies with the height
requirement might cast. She also found inconcluhiegestimony on what effect either
the proposed forty-eight foot height of the MCRa@maller building complying with
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Road neighborhood residents. Based on her own \oéte site, the judge thought
there would be relatively little difference. Moreyif the MCP were only thirty-six
feet in height and thus in compliance with the hergquirement, it would still blo
the view from College Road toward the Middle Camand perhaps "wall off" the
Middle Campus from Beacon Street as well.(13)

(ii) Setback regulations.(14) The proposed MCP wdad required under the setb
regulations to be no closer than sixty feet framed along College Road and Beacon
Street, measured to the closest point of the mgkliThe judge found that point from
both College Road and Beacon Street to be fortyfeet Both sides of the MCP,
however, have "stepped" facades such that thelasstimcks along each street are
greater then forty-one feet for significant lengtifigach proposed building. McElroy
Commons, which presently occupies the site, isaregilar in shape, with a corne

its shorter side set just seventeen feet back €oftege Road, and its longer side,
which runs parallel to Beacon Street for about f&@@, set back only twenty-five feet
from that street. The MCP, in contrast, is orientétth its greater length and bulk lying
along College Road in an open area along thatwdeste currently there is only a
parking area. This proposed orientation of the M@RId replace McElroy Commaol
twenty-five foot setback along Beacon Street withagerage setback from Beacon
Street of approximately fifty-six feet, running alboehe same 300-foot distance, thus
substantially reducing the present setback nonconit.

So placed, the MCP would have an average setbank &ollege Road of 76.6 feet,
compared with an average setback of only thirty{eee for three existing buildings on
that same side of College Road. Three other big&lalong Beacon Street have an
average setback of only twenty-six feet. The siatyt setback requirement exceeds the
setbacks of the nearest neighboring buildings,i@ngtrict enforcement would require
BC to significantly downsize the MCP. For thesesmess, the judge correctly
determined the regulation is unreasonable, paaityugiven the ordinance's "setb:
averaging provision" in section 30-15(d) of the Newzoning ordinance, which the
board did not apply to the MCP.(15)

5. The parking requirements. BC applied for a sgdgm@rmit requesting a waiver from
the parking regulations and, in support, submiteite plan to the city planning
department with information on the likely effecethMCP would have on existing and
proposed parking spaces. The planning departmektth@ view that simultaneous |

of the various facilities of the MCP and other BCifities during individual trips there
in the course of a typical day is not taken intocamt by the parking regulations, which
simply aggregate parking space requirements aguptdispecific separate uses listed
in the ordinance. That view was supported by &iatlence. The judge concluded that
application of the regulations, as written, resuitan over-counting of required
parking spaces. In fact, 357 new spaces woulddpgned if the regulations we

strictly and literally applied.(16)

The provisions of section 30-19(d)(13) (see noteslipra) do allow the number
required spaces to be discounted to account farl&meous uses of facilities such as
food service establishments, theatres, halls, platassembly in conjunction with a
"hotel or motor hotel" located in the same or auttig building. But there is no
analogous provision that allows for the numberegfuired parking spaces to be
reduced or discounted where a dormitory is locagsatby. The board urges that
applying the hotel/motor hotel discounting provisimould reduce the number
required spaces from 357 to eighty-nine, thus sstijggethat the parking requirements,
as applied to the MCP, are not unreasonable. Isigasn the validity of the parking
requirements, the judge refused to apply the th$elbunting provision, stating that, on



its face, an exemption for hotels does not apply different provision for colleg
dormitories.(17) Accordingly, the judge properlynctuded that, as written, the
regulations requiring 357 new spaces are unreatooader the Dover Amendment
when applied to the MCP and the Middle Campus.

Construction of the MCP would result in the remoaiihree surface parking lots
containing a total of 109 spaces, but BC proposesplace those with seventy-two
new spaces underground in the MCP and thirty-atgite spaces by re-striping three
other surface lots. Thus, the MCP essentially na@istthe status quo, and BC sought a
special permit exempting the MCP from the parkieguiations on that basis. While
quantifying the need, if any, for additional pakiim this case is problematic in view
the result of over-counting when the regulatioressrictly applied, the evidence
nonetheless indicates that the MCP may indeed nee@dditional parking beyond what
is now available.

The MCP will include additional new venue spac&raling BC the opportunity to

host lectures, seminars, and other community etbatanay attract people not already
on campus who may travel there by car and needruarAs found by the judge, the
MCP will generate approximately 790 additional wéhitrips daily to and from the BC
campus, including the Middle Campus.

BC presented evidence from its traffic expert thiaén the MCP was proposed in
1996, the Middle Campus had a surplus of fifty@parking spaces at peak time (1:00
P.M.) based on an estimated duration of stay (the & car stays in a parking space
1.9 hours. The traffic expert concluded in his gttitht this surplus would adequately
absorb any extra demand for parking spaces thafl@R might generate. The city
planning department agreed with this and endor€gd groposal that no new space
provided

The judge credited the expert's conclusions in gadtrejected them in part. She found
the 1.9 hour duration of stay estimate to be spioel and based on too small a sample
of campus parking lots. More important, she inférfirem the evidence that the MCP
will create a "more attractive and comfortable pléz spend time and interact with . . .
members of the [BC] community” and, thus, that paglspaces in fact may not turn
over as expected on an average of every 1.9 hewom this, she concluded that the
projected surplus of parking spaces could "quitkin into a deficit." On th

reasoning, she remanded to the board the issugt@fntining what, if any, number
additional parking spaces might reasonably be reduy the MCP while upholding as
reasonable the board's denial of a special peotaily exempting the MCP from the
parking regulation

“[W]hen the judge's conclusions are based on reddernnferences from the evidence
and are consistent with the findings, there is pu® error." Demoulas v. Demoulas
Super Markets, Inc., 424 Mass. 501, 510 (1997)sTime do not find error in the
judge's conclusion that an unspecified number ditewhal parking spaces possi

may be required for the MCP; hence the need tomdrttzat question for the board's
determination. Among BC's stated purposes in pliogde construct the MCP in the
first place is to improve and expand overcrowdeddequate facilities in McElroy
Commons and elsewhere across the Middle Campdactinthe proposed, improved
dining facilities slated for the buildings that aoereplace McElroy Commons will
encourage the estimated 1,000 or more people wiently leave campus to eat lunch
elsewhere to remain on campus instead. This iappately at the 1:00 P.M. pe

time on Middle Campus when, according to BC's icagkpert, the demand is highest
for parking. This alone could generate a need farenparking spaces than are
currently available



To the degree reasonably possible, the Dover Amentseeks to accommodate
protected uses with critical municipal concernsiclvhinclude provision of adequi
parking. Trustees of Tufts College v. Medford, suat 760. Further, there is
requirement that, to be enforceable, zoning reguiat(including the parking
regulations here) must be "tailored specificallydducational uses." Ibid. Although we
agree that the judge correctly held invalid untierDover Amendment the parking
regulations as they were strictly applied to theRM@G require up to 357 additional
spaces (without benefit of the hotel discountingvision), we cannot at the same time
say that reasonable accommodation on parking cdrenbéad under those regulations.
We should attempt to give a local zoning requiretwatidity "if that can be done
without straining the common meaning of the termpleyed.” Id. at 761, citing
Doliner v. Town Clerk of Millis, 343 Mass. 10, 15963).

Thus, on remand, the board and BC may wish to dastome kind of reasonable
accommodation on parking (if any additional parkirgrequired in the first place).(18)

6. Conclusion. We state our conclusions with resfmethe Land Court's
eight-paragraph judgment as follows: (1) we affthra judgment that the F/
requirements (and the 150-foot vegetative buffquirement, which was not an issue
on appeal) cannot be applied to the Middle Campuaelly, or applied so as to
require BC to seek the required finding for a splegermit; (2) we affirm the judgment
that the dimensional regulations in Table 2 andptloeedures in sections 30-21(b) and
30-24 of the zoning ordinance may be applied taMiddle Campus generally; (3) we
affirm the judgment that the sixty-foot setbacle #iternative setback requirement in
footnote 1 of the setback table, and the thirtyfsot maximum height and three stories
requirements may not be applied specifically toNt@P, or applied separately or
together so as to require a special permit; (4affiam the judgment annulling the
denial of the special permit to reconstruct McElI@&ymmons; (5) we affirm the
judgment that the parking regulations in sectiorl90nay not be applied generally

the Middle Campus or specifically to the MCP; (& affirm the judgment upholding
the denial of a special permit for relief from sewt30-19 of the parking regulations;
and (7) we affirm the judgment remanding to therddhe question of determining the
number of parking spaces required for the MCP.(19)

So ordered.
Footnotes

(1) A two-thirds vote is required of the twenty-fanember board for the issuance of a
special permit. See G. L. c. 40A, § 9. The vote thaseen in favor and eleven
opposed.

(2) The parties stipulated that the board effetfivepresents the city of Newton for
appellate purposes. The city is the only defendanted in the two principal counts
BC's complaint.

(3) McElroy Commons was deemed inadequate for deuimf reasons: deliveries
goods and supplies follow no fixed route and, thessd to interfere with users of the
facility; program space is poorly configured; ahdre is inadequate space for food
preparation and storage, for student organiza@oiisfunctions, or for bookstore ¢
postal facilities. BC concluded in a 1993 studyt #ngery day, approximately o
thousand persons ate lunch off campus because BlrtyjcCommons' inadequate
dining facilities. Among other goals of the MCRasupgrade these dining facilities.



(4) The Dover Amendment is embodied in G. L. c. 488, second par., the relev
provisions of which are: "No zoning ordinance orlay shall regulate or restrict .
the use of land or structures . . . for educatiguaposes on land owned

... by a nonprofit educational corporation; pa®d, however, that such land or
structures may be subject to reasonable regulationserning the bulk and heighi
structures and determining yard sizes, lot arébasks, open space, parking and
building coverage requirements."

For a history of the Dover Amendment, see The Bpeaks v. Board of Appeals
Lenox, 8 Mass. App. Ct. 19, 27 n.10 (1979).

(5) General Laws c. 40A, 8§ 6, states in relevant pBre-existing nonconforming
structures or uses may be extended or alteredidayvthat no such extension or
alteration shall be permitted unless there is dirfig by the . . . special permit granting
authority . . . that such change, extension oraten shall not be substantially more
detrimental than the existing nonconforming ustheneighborhood.”

A municipality may choose, as Newton has donespezial permit procedure
described in c. 40A, 8 9, as the procedural avamugpplicant must follow in seeking a
8 6 finding authorizing the expansion or extengiba nonconforming structure.

(6) General Laws c. 240, § 14A, provides in releéyzart: "The owner [of land] may
bring a petition in the land court against a cityawn wherein such land is situated . . .
for determination as to the validity of a municipatlinance, by-law or regulation,
passed or adopted under the provisions of chag®][. . . which purports to restr

or limit the present or future use . . . of suatdla. . by the erection, alteration or repair
of structures thereon . . . ."

(7) In fact, BC acknowledged in its complaint thidtas received approval for several
projects in the past without relying upon its spezoning status under the Do
Amendment. Instead, it has followed the ordinarycedures prescribed by the Newton
zoning ordinance to obtain permits to renovatetegsuildings or to construct new
buildings on the Middle Campus. The procedure®¥adld in this case were extensive
and included public hearings and review by the<iyanning department and the
board's land use committee. Those procedures leeljtaccommodations between
BC's needs and Newton's municipal concerns and egnessed in a draft order that
was submitted to the board for approval of the psrmith conditions.

The "Dover Amendment is intended to encourage gaeeof accommodation between
the protected use . . . and matters of criticalimpal concern.’ (citations omitted)."
Trustees of Tufts College v. Medford, supra at e Martin v. The Corp. of the
Presiding Bishop of the Church of Jesus Christaifdr-Day Saints, 434 Mass. 141,
144 (2001). Here, unfortunately, those accommodatedfectively were negated when
the proposed order failed to attract a super ntgjofithe board, resulting in denial

the permits. Moreover, that denial also put asieaportunity for the board
reasonably to regulate a permitted use througlpiatereview. See Osberg v. Planning
Bd. of Sturbridge, 44 Mass. App. Ct. 56, 57 (199nyd cases cited.

(8) In 1986, the Newton planning division begansidaration of amendments to the
zoning ordinance for Dover users. At that time, \B&s challenging in the Land Court
the city's site plan review provisions as appleds Putnam House project, which
were invalidated by that court in August, 1987Diecember, 1987, the city adopted the
provisions in Table 2, which were intended todiljap left by the Land Court decisi
The board's zoning amendment committee recognim®BC was a "unique



exception” 1o the FAR requirement because theemigdlie Campus becal
nonconforming.

(9) There is no merit to the board's contention #maulling the FAR regulation as
applied to the Middle Campus somehow would dedtneycity's efforts to achieve
city-wide uniformity in zoning. "We reject the sugggion that only local zoning
requirements drafted specifically for applicatioretlucational uses are reasonable
within the scope of the Dover Amendment. Nothinghiat statute mandates the
adoption of local zoning laws which are tailore@afically to educational uses."
Trustees of Tufts College v. Medford, 415 Mas<.G0.

(10) In a lengthy footnote, the board asserts & wor for the judge to disregard the
O'Neill Student Center as an alternative to the M&ieus by the court on such an
alternative would come too close to "pursuing gaotions of land use planning . . .
." The Bible Speaks v. Board of Appeals of Lenaxpra at 32.

(11) The judge stated that the board did not disiish a separate purpose for the
regulation on the number of stories from the herggulation. Therefore, she analyzed
the height regulation as subsuming the story reigula

(12) Along College Road, in addition to McElroy Caons, two other buildings
(Lyons Hall and Bapst Library, 60.9 and 59 feethigespectively) exceed the height
limitation. Along Beacon Street, five buildingsngang in height from forty-nine to
seventy feet, also exceed the height limit.

(13) The judge described the topography along @ellRRoad as significantly mitigating
the impact of the MCP on views of open space anbetght in relation to the
surroundings. The land directly across College Road the MCP slopes gradually
upward so that the foundations of houses oppositdibg A are several feet above
street level and the houses facing the MCP frone#stern side of Mayflower Road
are on land at least sixteen feet above streel [€lie MCP is to be constructed on land
below street level. Because of the setback of mgl®, a large grassy area will be
maintained, extending 125 feet at its greatestidgpm College Road. While the
entrance to building C will be at a higher levaniCollege Road, that entrance faces
the intersection of Beacon Street, College Road , Haammond Streets and does not
affect views from residential areas.

(14) A 150-foot "vegetative buffer" is requireddannection with certain setbe
provisions in Table 2. The board conceded at tinial this buffer could not reasona

be applied to the MCP. The judge also ruled thégbuégulation unreasonable under
the Dover Amendment as applied generally to thedidCampus. The board advances
no argument on this issue.

(15) Section 30-15(d) provides in relevant part thigo building need be set be

more than the average of the setbacks of the bgsdon the lots nearest thereto on
either side . . . ." The board did not apply thisraging provision because it treats each
Middle Campus zoning district as a single lot. pplging the sixty-foot setba
specified in Table 2, the board thus ignored thaal@resence of adjacent buildings
having setbacks significantly less than sixty f@ethe theory that these buildings are
not located on other "lots nearest [to Middle Casjmn either side.” There is no merit
to the board's argument that deference shouldves gis interpretation of its own
regulation and that Table 2 supersedes other pomgsincluding the setba

averaging provisions of section 30-15(d). The juslgpplication of the setbe
averaging provision properly sought to construezit@ing ordinance "in a manner
which sustains its validity.” Doliner v. Town Cledk Millis, 343 Mass. 10, 15 (1961).



(16) The parking regulations, entitled "Parking ématling facility requirements,"
appear in Newton zoning ordinance section 30-19hvis divided into twenty
separate use categories, including one categoticapje to a dormitory, but no single
category applicable generally to the multiple atiég that typically occur on college
campuses such as Middle Campus.

Examples of multiple uses include persons who useglifacilities may also use
classrooms and meeting rooms; a parking spaceusregl for each five dormitory
beds, and for each three classroom seats, butowgsan is made in cases where the
same individual occupies a bed, a classroom seatdming hall seat.

The judge stated that the "Planning Departmentrappigt recognized the deficiencies
in applying the parking requirements to a collegmpus when it applied the last
sentence of [section] 30-19(d)(13) in calculating parking requirements for the MCP.
Based on the evidence at trial, properly applieth&oMCP or other Middle Campus
proposals, the provisions contained in this semenight cure the parking regulatic

of their present infirmity, as applied to [BC]."

(17) Parking requirements for the two are differétdtels or motor hotels require one
space for each guest room, plus one space for dvexy employees on the largest
shift. Dormitories require only one space for evigrg dorm residents (and no
additional spaces for employees or staff).

(18) For example, the parties might agree to anraocwodation similar to the
hotel/motor hotel discounting provision.

(19) Nothing in our decision affects the requiretsesf applicable State or local codes
such as health, sanitary, and fire codes and réguo$a and the State Building Code.
Compare The Bible Speaks v. Board of Appeals obkeB Mass. App. Ct. at 35 n.15.
Nor shall BC be required to seek a special persmé aondition precedent to obtair

a building permit. Compare id. at 34.



